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DEPARTMENT  OF  JUSTICE 
U.S.  Parole  Commission 
28  CFR  Part  2 

Paroling,  Recommitting  and 
Supervising  Federal  Prisoners 

agency:  United  States  Parole 

Commission. 

action:  Final  rules. 

summary:  The  Commission  has  adopted 
a  number  of  substantive  revisions  to  its 
Paroling  Policy  Guidelines.  These 
revisions  include  revisions  of  the 
offense  severity  table,  time  ranges,  and 
policy  statements.  In  addition,  the 
Commission  has  expanded  the  coverage 
of  its  Youth  Guidelines  to  include  any 
prisoner  under  the  age  of  22  at  the  time 
of  his  offense,  and  has  made  certain 
revisions  in  the  guidelines  that  govern 
decisions  to  re-parole  after  parole  has 
been  granted  and  revoked.  In  general 
these  changes  reflect  a  decrease  in 
expected  terms  of  incarceration  and 
constitute  an  explicit  statement  of  the 
Parole  Commission's  views  regarding 
the  use  of  imprisonment  as  a  criminal 
sanction. 

EFFECTIVE  DATE:  June  4, 1979  (see 
section  entitled  Implementation). 

FOR  FURTHER  INFORMATION  CONTACT:^ 
Barbara  Meierhoefer,  Research  Unit, 
United  States  Parole  Commission,  320 
First  Street,  NW„  Washington,  D.C. 

20537  Tel:  (202)  724-3095. 
SUPPLEMENTARY  INFORMATION: 

The  Proposal  and  its  Purpose 

On  October  11, 1978,  the  U.S.  Parole 
Commission  published  in  the  Federal 
Register  (43  HI  46859)  a  proposal  to 
revise  the  offense  severity  table  and 
policy  instructions  contained  in  the 
Commission's  Paroling  Policy  Guidelines 
at  28  CFR  2.20.  As  a  supplement  to  this 
proposal,  the  Commission  also 
published  a  proposed  rule  on  December 
4, 1978  (43  FR  56681)  under  which  all 
prisoners  under  22  years  of  age  at  the 
time  of  conviction  would  be  considered 
under  the  Youth  Guidelines  regardless 
of  the  type  of  sentence  imposed. 

Though  the  initial  proposal  related 
speciFically  to  revising  the  definitions 
and  relative  severity  rankings  of  the 
offense  examples  at  §  2.20,  it  was 
recognized  that  this  extremely  complex 
area  would,  of  necessity,  bring  up 
collateral  issues.  Therefore,  the  proposal 
allowed  for  an  extended  period  of  public 
comment,  and  expressly  solicited  views 
on  any  aspect  of  the  offense  severity 
table  or  the  guidelines  themselves. 


The  purpose  of  the  proposal  was 
threefold.  First,  it  was  in  attempt  to 
clarify  some  of  the  abiguities  inherent  in 
the  existing  severity  table.  There  were 
offense  behavior  examples  which 
needed  to  be  added  to  the  table  because 
the  Commission  was  encountering  such 
cases  more  frequently  than  before. 

Second,  there  were  certain  listed 
offenses  which  needed  to  be  defined 
more  specifically.  These  modifications 
reflected  a  clarification  of  existing 
Commission  policy. 

Third,  there  were  modifications  that 
represented  an  actual  change  of 
Commission  policy.  In  response  to 
continuing  feedback  from  both 
Commission  personnel  and  others, 
certain  offense  behaviors  were  moved 
from  one  severity  category  to  another 
for  the  reason  that  the  behavior  in 
question  was  considered  to  be  either 
more  or  less  serious  than  the  other 
offenses  with  which  it  was  grouped.  In 
some  instances,  an  offense  behavior 
example  was  simply  transferred  to  a 
new  category.  In  other  cases,  an  already 
existing  example  was  divided  into  two 
examples  to  distinguish  certain 
aggravating  or  mitigating  circumstances, 
with  these  more  specific,  newly  defined 
examples  then  placed  in  different 
severity  categories. 

Public  Comment 

To  insure  a  broad  range  of  public 
comment,  the  Commission,  in  addition 
to  the  usual  publication  and  posting  of 
the  proposal,  sent  copies  of  the  proposal 
to  a  mailing  list  composed  of  over  1,000 
interested  persons,  and  also  announced 
its  intention  to  hold  public  hearings.  A 
series  of  hearings  were  conducted  by 
the  Commission  in  Atlanta,  Georgia 
(December  4  &  5, 1978),  Denver, 
Colorado  (December  7  &  8, 1978)  and 
-Washington.  D.C.  (December  14-16, 
1978).  Included  were  hearings  conducted 
at  the  Bureau  of  Prisons'  Atlanta  and 
Englewood  facilities.  Testimony  was 
received  from  69  witnesses,  generating 
over  3,000  pages  of  transcript.  Those 
giving  their  views  included  federal 
inmates,  defense  and  prosecution 
attorneys,  representatives  from  the 
judiciary,  enforcement  agencies,  the 
Bureau  of  Prisons,  the  Probation  Service, 
and  state  correctional  systems,  and 
scholars  in  the  field. 

In  addition  to  the  hearings,  the 
Commission  received  52  letters  from 
members  of  the  public  representing  the 
same  range  of  interests. 

As  the  providers  of  the  comment  came 
from  a  variety  of  backgrounds,  their 
viewpoints  were  likewise  varied.  A  36 
page  summary  of  ail  comments  received 
is  available  in  the  Commission's  Public 


Reading  Room  and  through  the  contact 
person  noted  above. 

Five  of  the  most  common  subjects  of 
concern,  which  are  addressed  by  this 
final  rule,  were:  (1)  The  appropriateness 
of  the  ranking  and/or  division  of  offense 
behavior  examples,  particularly  drug 
offenses;  (2)  the  necessity  to  reexamine 
the  reparole  guidelines:  (3)  the 
appropriateness  of  the  time  ranges  for 
both  parole  and  reparole  guidelines;  (4) 
the  treatment  of  youthful  offenders;  and 
(5)  the  salient  factor  score.  Some  of  the 
information  received  was  used  in  the 
following  revisions  and  additions  to  the 
proposal.  Other  information  is  being 
considered  for  inclusion  in  the  examples 
of  aggravating  and  mitigating  offense 
circumstances  in  the  Commission's 
Guideline  Application  Manual. 

Changes  from  the  Proposal 

1.  Property  Offenses — (a)  The  ceiling  '  • 
for  low  and  low  moderate  severity 
property  offenses  has  been  raised  from 
$1,000  to  $2,000  in  response  to  public 
comment  pointing  out  the  effects  of 
inflation. 

(b)  A  minimum  rating  of  moderate 
severity  has  been  established  for 
automobile  thefts  involving  three  or 
fewer  cars,  and  a  minimum  rating  of 
high  severity  for  automobile  thefts 
involving  more  than  three  cars.  An 
exception  (low  severity  rating)  is 
provided  for  car  thefts  where  there  was 
no  damage,  the  car  was  kept  for  a  short 
duration,  and  the  theft  was  not  for 
resale.  On  the  basis  of  testimony 
received  regarding  current  prosecutorial 
practices,  the  Commission  expects  to 
see  these  latter  cases  primarily  on 
parole  violation. 

2.  Counterfeiting  Offenses — (a)  The 
ceiling  for  low  and  low  moderate 
severity  counterfeiting  offenses  has 
likewise  been  raised  from  $1,000  to 
$2,000. 

(b)  The  table  now  specifies  that  these 
offenses  refer  to  the  counterfeiting  of 
both  currency  and  other  media  of 
exchange. 

3.  Breaking  and  Entering — (a)  The 
specific  listing  for  “bank  or  post  office" 
has  been  deleted.  Breaking  and  entering 
of  these  establishments  will  now  be 
treated  the  same  as  other  commercial 
establishments.  [See  footnote  ^(2)]. 

(b)  Breaking  and  entering/burglary — 
residence  (unoccupied)  has  been  deleted 
from  the  high  severity  category. 

Comment  expressed  disapproval  of  the 
distinction  in  severity  on  the  basis  of 
whether  or  not  the  residence  was 
occupied.  There  was  a  feeling  that  this 
condition  was  largely  a  matter  of 
chance.  Any  invasion  of  an  inhabited 
residence  (whether  or  not  the  owner 
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was  actually  present)  was  felt  to  be  a 
very  high  severity  offense  because  of  its 
implied  disregard  of  the  possibility  that 
some  occupant  might  be  present  or 
might  soon  return. 

4.  Gambling  Law  Violations — (a)  In 
response  to  comment  received  from 
prosecutors,  gambling  o^enses  in  which 
the  offender  had  no  proprietary  or 
managerial  interest  were  placed  in  the 
low  severity  category. 

(b)  In  the  examples  used  to  define 
small,  medium  and  large  scale  gambling 
operations,  it  was  pointed  out  during  the 
hearings  that  different  types  of  gambling 
operations  have  different  levels  of 
profitability.  Therefore,  the  “daily  gross" 
levels  for  different  types  of  gambling 
offenses  have  been  varied  within  each 
severity  category.  The  profitability  of 
the  operation  was  calculated  on  the 
following  approximations:  Sports  books; 
5%  of  gross  wagers  accepted;  Horse 
books:  20%  of  gross  wagers  accepted; 
and  Numbers  bankers:  40%  of  gross 
wagers  accepted.  It  is  to  be  noted  that 
these  “daily  gross”  dollar  figures  are 
only  examples  to  help  the  Commission 
determine  the  scale  of  the  operation  (i.e., 
small,  medium  or  large  scale). 

(c)  Small,  medium  and  large  scale 
gambling  operations  were  each  lowered 
one  category  in  severity  from  the 
proposal. 

5.  Violent  Crimes — No  change  has 
been  made  from  the  proposal. 

6.  Extortion,  Threatening 
Communictions,  and  Robberies  by 
Threat — (a)  Threatening 
communications  (e.g.,  mail/phone) — not 
fur  purposes  of  extortion  and  no  other 
overt  act,  was  raised  from  the  moderate 
to  the  high  severity  category. 

(b)  One  or  two  instances  of  robbery 
are  now  included  in  the  very  high 
category  and  three  or  four  instances  are 
listed  in  the  Greatest  I  category. 

7.  Bribery — (a)  In  response  to 
extensive  comment  from  a  variety  of 
sources,  the  footnote  dealing  with 
bribery  was  altered  somewhat  to  make 
it  clear  that  the  Commission  does  not 
consider  this  offense  to  be  merely 
equivalent  with  other  property  offenses. 
Bribery  offenses  are  tied  to  the  value  of 
the  bribe  or  favor  only  to  insure  that  it  is 
never  treated  as  less  serious  than  a 
property  offense.  The  aggravating 
feature  of  breach  of  the  public  trust  is 
made  explicit. 

8.  Drug  Law  Violations — (a)  These 
offense  behaviors  received  more 
comment  than  any  other.  The  bulk  of  the 
conunent  indicated  that  the  proposed 
time  to  be  served  for  small  sales  of  non¬ 
opiates  were  still  too  long.  These 
offenses  have  been  further  broken  down 
to  differentiate  between  very  small/ 


small/medium/and  large  scale 
offenders.  ^ 

(b)  An  offense  example  to  cover  the 
opiate  addict  selling  very  small 
quantities  of  opiates  has  been  added  to 
the  moderate  severity  category. 

(c)  in  response  to  comments  that  the 
Commission  was  not  dealing  adequately 
with  the  organizational  role  that  the 
offender  may  have  played  in  drug 
offenses,  the  Commission  added  a 
condition  of  "proprietary  or  managerial 
interest”  (in  addition  to  the  large  scale 
nature  of  the  offense)  for  an  offense  to 
be  placed  in  the  Greatest  I  category. 

(d)  The  Commission  has  done  away 
with  the  label  “soft  drugs”,  and 
substituted  “drugs,  other  than 
specifically  categorized”. 

(e)  It  is  to  be  noted  that  the  "weight/ 
purity/dosage”  figures  are  only 
examples  to  help  the  Commission 
determine  the  seriousness  of  the  crime, 
a  determination  that  may  ultimately 
depend  on  other  relevant  factors. 

9.  Alcohol  Law  Violations — (a) 
Testimony  received  indicated  the 
necessity  of  adding  “cigarette  law 
violations”  (e.g.,  evaded  tax  or  interstate 
transportation)  to  this  category,  and  to 
make  it  clear  that  if  the  violation 
involved  tax  evasion,  the  offense  was 
then  to  be  rated  under  the  appropriate 
property  offense  category. 

10.  Possession  and  Transportation  of 
Explosives — No  change  has  been  made 
from  the  proposal. 

11.  Obstruction  of  Justice — (a) 
Numerous  comments  indicated  that  this 
term  actually  covered  a  number  of 
different  criminal  acts,  some  of  which 
are  more  serious  than  others.  Thus,  the 
category  was  differentiated  into:  (1) 
obstructing  justice  or  perjury,  (2) 
misprision  of  felony  and  (3)  harboring  a 
fugitive. 

(b)  It  was  felt  that  obstructing  justice; 
and  perjury  constitute  such  a  deliberate 
assault  upon  the  machinery  of  justice 
that  the  offender  assumes  the  equivalent 
culpability  of  the  person  who  committed 
the  underlying  offense,  and  should  be 
rated  accordingly. 

(c)  The  offense  behaviors  of 
misprision  and  harboring  were  divided 
into  the  low  and  moderate  severity 
categories  according  to  the  severity  of 
the  underlying  offense. 

12.  Selective  Service  Act  Violators — 
No  change  has  been  made  from  the 
proposaL 

13.  Escape  offenses  were  deleted  from 
the  offense  table  because  they  are  now 
included  in  the  Commission's  new 
rescission  guidelines. 

14.  In  addition  to  these  substantive 
changes,  certain  editorial  revisions  were 
also  made.  For  example,  the  marihuana 


and  hashish  offense  categories  were 
combined,  the  footnotes  have  been 
rearranged  to  increase  readability,  and 
certain  redundant  definitional  phrases 
were  deleted. 

15.  The  December  proposal  pertaining 
to  offenders  under  22  years  of  age  being 
considered  under  the  youth  guidelines 
was  added  to  the  rules  as  part  of 
S  2.20(h)  rather  than  as  a  footnote.  Also, 
the  wording  was  changed  to  indicate 
that  the  age  at  the  time  of  the  offense 
was  controlling  for  these  purposes 
rather  than  the  age  at  the  time  of 
conviction.  This  ^ange  was  made  to 
conform  to  the  treatment  of  age  in  other 
portions  of  our  regulations. 

ADDITIONS  TO  THE  PROPOSAL 

1.  Other  changes  in  the  offense 
severity  table  at  §  2.20  were  as 
follows — (a)  The  offense  of  Carnal 
Knowledge  has  been  added  to  the 
severity  table  as  follows: 

High 

Carnal  Knowledge 

NOTE. — Except  that  carnal  knowledge  in 
which  the  relationship  is  clearly  voluntary, 
the  victim  is  not  less  than  14  years  old,  and 
the  age  difference  between  offender  and 
victim  is  less  than  four  years  shall  be  rated  as 
a  low  severity  offense. 

(b)  The  offense  of  Mann  Act — force 
(now  listed  in  the  very  high  severity 
category)  has  been  raised  to  the. 
Greatest  1  category  as  follows: 

Greatest  I 

Sex  Act — force  (e.g.,  forcible  rape  or  Mann 
Act  (use  of  force)] 

2.  Modification  of  the  Reparole 
Guidelines  /§  22lf—(a)  The  customary 
term  for  administrative  violations  has 
been  reduced  to  conform  to  the  general 
reduction  in  customary  terms  for  low 
severity  offenses  (see  below). 

(b)  The  employment/ school  record 
criterion  for  distinguishing  between 
positive  and  negative  supervision 
history  has  been  eliminated  because,  in 
practice,  these  were  rarely  cited  as 
reasons  for  classifying  a  releasee  as 
having  “negative  history”. 

(c)  The  Commission  will  now 
recalculate  the  salient  factor  score  in 
revocation  cases  involving  new  criminal 
conduct  rather  than  automatically 
applying  the  “poor”  risk  category  for 
determining  the  appropriate  guideline 
range.  A  number  of  those  commenting 
felt  that  the  reparole  guidelines  were  too 
harsh  and  that  there  remained  “risk” 
differences  between  violators  which 
should  be  taken  into  acfount. 

Reanalysis  of  the  r  'ised  April  1, 1977 
Salient  Factor  Score  gives  support  to 
this  suggestion.  Since  each  parole 
violator  would  lose  at  least  three  points 
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(Items  A,  B.  E)  on  the  salient  factor 
score,  total  scores  could  fall  into  the 
poor,  fair,  or  good  risk  categories  only. 

(d)  It  is  speciHed  that  the  original 
guideline  type  (rather  than  sentence 
type)  is  controlling  in  the  determination 
of  the  applicable  reparole  guidelines, 
except  that  a  parole  violator  who  has 
been  committed  with  a  new  federal 
sentence  in  excess  of  one  year  shall  be 
considered  under  the  guideline  type 
applicable  to  the  new  sentence. 

(e)  If  a  change  in  Commission  policy 
concerning  applicable  guideline  type 
results  in  a  more  favorable  guideline 
range  than  the  original  guideline  type, 
the  more  favorable  guideline  range  will 
apply  to  the  violator  term. 

3.  Parole  Guideline  Time  Ranges 

/§  2.20J. — (a)  The  Commission  received  a 
great  deal  of  comment  suggesting 
modification  of  the  time  ranges, 
particularly  for  the  two  lowest  offense 
severity  categories,  the  two  highest 
severity  categories,  and  for  the  very 
good  risk  prognosis  categories.  In 
response,  the  Commission  has  adjusted 
these  ranges  slightly,  with  the  result 
likely  to  be  less  time  served  in  prison  for 
those  offenders. 

4.  Treatment  of  Youthful  Offenders 

/§  2.20(h)]. — (a)  Tbe  comment  indicated  ‘ 
that  there  was  some  concern  over  the 
treatment  of  extremely  youthful 
offenders.  The  Commission  has 
specified  that  the  factor  of  extreme 
youthfulness  (i.e.,  less  than  18  years  old) 
shall  be  considered  a  mitigating  factor  in 
setting  the  release  date.  It  is  noted  that 
the  Commission  sees  very  few  of  these 
cases. 

5.  Salient  Factor  Score. — Though  there 
have  been  numerous  suggestions 
regarding  the  salient  factor  score — 
particularly  the  “employment”  item — it 
is  felt  that  it  would  be  premature  to 
revise  the  score  at  this  time.  There  are 
currently  two  studies  (one  in-house  and 
one  external)  to  evaluate  the,  salient 
factor  score,  and  the  Commission  will 
await  the  results  of  these  studies  before 
assessing  revision  of  the  salient  factor 
score. 

However,  there  have  been  minor 
modifications  to  the  score  sheet  which 
serve  to  clarify  Commission  policy.  Item 
C  was  modified  to  read  "Age  at 
behavior  leading  to  First  Commitment", 
and  a  note  was  added  regarding  the 
Commission’s  policy  on  counting 
findings  of  guilt  which  do  not  result  in 
actual  convictions  under  Item  A.  In 
addition,  the  wording  on  Item  B  was 
changed  from  “incarcerations"  to 
“commitments"  to  conform  to  the 
wording  on  the  other  items  on  the  scale. 
None  of  these  changes  represent  a 
departure  from  prior  Commission  pojicy. 


Implementation 

1.  These  guidelines  will  be  applied  to 
all  prisoners  sentencea  on  or  after  |une 
4, 1979;  and  to  all  prisoners  sentenced 
prior  to  june  4. 1979  who  receive  their 
initial  parole  hearing  on  or  after  )une  4. 
1979. 

2.  If  these  guideline  revisions  result  in 
a  guideline  range  more  favorable  to  a 
prisoner  who  has  already  had  a  parole 
hearing,  such  prisoner  shall  have  the 
guideline  range  recalculated  at  his  or 
her  next  regularly  scheduled  hearing, 
and  his  or  her  case  reconsidered 
pursuant  to  the  revised  guideline  range. 

3.  Workload  considerations  prohibit 
the  Commission  from  reviewing  every, 
case  prioc  to  the  next  regularly 
scheduled  parole  consideration. 
However,  the  following  procedures  have 
been  established  whereby  certain 
prisoners  who  are  favorably  affected 
may  apply  for  a  special  record  review. 

(a)  Restrictions:  A  record  review  will 
not  be  conducted  in  the  following  cases; 

1.  Prisoners  with  effective  parole 
dates; 

2.  Prisoners  with  regularly  scheduled 
parole  hearings  prior  to  December  1, 
1979: 

3.  Prisoners  with  a  mandatory  release 
date  prior  to  December  1, 1979; 

4.  Prisoners  with  a  presumptive  parole 
date  prior  to  December  1, 1979;  or 

5.  Prisoners  whose  newly  calculated 
guideline  range  does  not  have  either  a 
minimum  or  maximum  limit  at  least  six 
months  more  favorable  than  the 
previously  calculated  guideline  range. 

(b)  The  following  procedures  will  be 
employed  for  special  record  reviews: 

1.  The  prisoner  must  apply  for  a 
special  record  review  on  the  forms  to  be 
provided  the  institution.  Applications 
will  be  accepted  begijining  July  15, 1979. 

2.  A  regional  examiner  panel  will  first 
determine  whether  or  not  the  applicant 
is  eligible  for  a  special  record  review. 

3.  If  the  case  is  found  not  eligible  due 
to  the  above  restrictions,  the  prisoner 
will  be  sent  a  rejection.  This,  of  course 
does  not  preclude  calculation  and 
consideration  under  the  new  guidelines 
at  the  next  regularly  scheduled  parole 
consideration. 

4.  If  the  case  is  found  eligible,  a  new 
decision  will  be  entered,  provided  that 
any  decision  which  is  above  the 
recalculated  guidelines  shall  be  referred 
to  the  National  Commissioners  under 
the  procedures  of  §  2.24(a). 

5.  As  these  reviews  are  considered  in 
the  nature  of  a  “reopen”,  a  finding  of 
noneligibility  will  not  be  appealable. 


Conclusion 

Accordingly,  pursuant  to  the 
provisions  of  18  U.S.C.  4203  (a)(1)  and 
4204  (a)(6),  28  CFR  Chapter  I.  Part  2,  is 
amended  as  set  forth  below  to  become 
effective  in  the  manner  described  above. 

Dated:  April  27. 1979. 

CecU  C  McCall. 

Chairman.  V.S.  Parole  CommiKiion. 

Sections  2.20  and  2.21  are  revised  to 
read  as  follows; 

§  2.20  Paroling  policy  guidelines; 
statement  of  general  policy. 

(a)  To  establish  a  national  paroling 
policy,  promote  a  more  consistent 
exercise  of  discretion,  and  enable  fairer 
and  more  equitable  decision-making 
without  removing  individual  case 
consideration,  the  United  States  Parole 
Commission  has  adopted  guidelines  for 
parole  release  consideration. 

(b)  These  guidelines  indicate  the 
customary  range  of  time  to  be  served 
before  release  for  various  combinations 
of  offense  (severity)  and  offender 
(parole  prognosis)  characteristics.  The 
time  ranges  specified  by  the  guidelines 
are  established  specifically  for  cases 
with  good  institutional  adjustment  and 
program  progress. 

(c)  These  time  ranges  are  merely 
guidelines.  Where  the  circumstances 
warrant,  decisions  outside  of  the 
guidelines  (either  above  or  below)  may 
be  rendered. 

(d)  The  guidelines  contain  examples 
of  offense  behaviors  for  each  severity 
level.  However,  especially  mitigating  or 
aggravating  circumstances  in  a 
particular  case  may  justify  a  decision  or 
a  severity  rating  different  from  that 
listed. 

(e)  An  evaluation  sheet  containing  a 
“salient  factor  score"  serves  as  an  aid  in 
determining  the  parole  prognosis 
(potential  risk  of  parole  violation). 
However,  where  circumstances  warrant, 
clinical  evaluation  of  risk  may  override 
this  predictive  aid. 

(0  Guidelines  for  reparole 
consideration  are  set  forth  at  §  2.21. 

(g)  The  Commission  shall  review  the 
guidelines,  including  the  salient  factor 
score,  periodically  and  may  revise  or 
modify  them  at  any  time  as  deemed 
appropriate. 

(h) (1)  The  Adult  Guidelines  shall 
apply  to  all  offenders  except  as 
specified  in  paragraph  (h)(2)  of  this  ■ 
section. 

(2)  The  Youth/NARA  Guidelines  will 
apply  to  any  offender  sentenced  under 
the  Youth  Corrections  Act,  the  Narcotic 
Rehabilitation  Act,  or  the  Juvenile 
Justice  Act,  and  to  any  other  offender 
who  was  less  than  22  years  of  age  at  the 
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AootT  Gowcuwes  fob  Parole 


Deosionmaking— CoRtinoed 


Offense  ctwacteostics-sevefity  ot  offense  behaviof 
(•xemptes) 


Offender  ch«fseteostk»i)arole  prognosrt 

(sekent  factor  score) 


Very  good 
(11-9) 


Good 

(8-6) 


Fair 

(5-4) 


Poor 

(3-0) 


offter  medium  of  exchange  ((passing/ 

ossss  -  “rs?.r;s;r 

other  medium  of  exchange  involved  not  exceeding  $luO.^)y 
Drugs  (Other  than  specifically  *«««• 

dittritxite/sale  (medium  scale  (e  g..  1.000-19.999  doses)! _ 

» /heetrieh  possession  With  intent  to  d«tfibute/sale 

<a  a.  5-99  orams  of  100%  purfty.  or  equivalont  amount)) 
oilS;  with  inSff  10  dirtribute/sale  fmall  sc^ 

irSTtSTs  grams  of  100%  pure  heroin,  or  equwalent 
•mMnt)  except  as  descnbed  m  moderate).  ^  ^ 

Firearms  /let,  possesaioo/purchase/sale  (sawed-off  shotgunfs), 
fnachffio  oun(s).  Of  WHittipte  woopons). 

Gambhna  law  violations— managerial  or  proprietary  interest  in 

more  than  $15,000):  Horse  books  (estimated  daily  gross  more 
than  $4,000);  Numbers  bankers  (estimated  daily  gross  more 

than  $2,000)1.  _  ^ 

(nvokmtary  manslaughter  (e  g.,  negligent  homicide) . 

«  torged  securities/in^  tax  eva- 

iion/receiving  stolen  properly)  $20.000-$10(^^ 

ThrMtenmg  communications  (eg..  mail/phooe)-not  for  pur¬ 
poses  of  extortion  and  no  other  overt  act. 

Very  High 


14  to  20  mo.  20  to  26  mo...  26  to  34  mo  ..  34  to  44  mo. 


Robbery— (1  or  2  instances) . . . . 

Breaking  and  entering— armory  with  intent  to 
Br^l^  and  entering/burglary-residence;  or  bmaki^ 

tonno  of  other  promises  with  hostile  confrontation  with  victxn 

Crtom^ek  currency  or  other  medium  of  exchany  ((p^^/ 
po,«»sioo)-more  than  $100,000  but  not 
Drij^other  than  specifically  listed),  possession  with  inter^ 
distrtxite/sale  (large  scale  (e.g..  20.000  or  more  doses)  except 
as  described  in  Greatest  11.  _  .  _  .  ,  _ 

Mwihuana/hashish.  poesession  with  intent  to  <fay>»1e/^ 
(vwTlwoe  ^  •  2.«»  «»  «  more  of  inarihoana/200 

tos.  or  more  ol  hashish/2  liters  or  more  ol  hash  oiO). 

Cocaine  possession  with  intent  to  distrtoute/sale  (large  scale 
(e  g..  ioo  grams  or  more  of  100%  purity,  or  equivalont  amount) 
sxc^  as  described  in  Greatest  1). 

Oniales.  nusietiion  with  intent  to  JWilbute/sale  (medium  scale 
ormw  (e.0..  5  grams  or  more  of  100%  pure  horoia  or  equiva- 

lent  amount)  except  as  described  In  (ireatost  I). 

Extortion  (threat  ol  physical  hann  (to  person  or  property)) - 

Explosrves,  pos session/transponalion . . . 

Preparty  offenses  (thoft/lorgery/fraud/embozElemont/intersase 
transportation  of  stolon  or  foqjod  securities/income  tax  ova- 
alon/receiving  stolen  property)  more  than  $100,000  bol  not  ex- 
oeedmg  $500,000 

Greatest  I 

Aggravated  felony  (e.g..  robbery:  weapon  fired  or  tojury  of  a  type 
normally  requiring  medical  attonlioo).  ^  . 

Arson  or  exptoeivo  detonation  (Involving 

to  person(s)  (e.g..  promises  occupied  or  Ikely  to  be  occu- 
piad)— no  serious  tojury  oocunedl.  .  .  . 

Drugs  (other  then  specifically  ksled).  possession  with  to 
dwtributo/sale  (managerial  or  proprtetary  totoresi  and  v^ 
Ime  scale  (oa.  oWenae  tovokring  more  than  200.000  doses)). 

possession  with  totem  to  rSstrlbote/salo  (managerial  or 
proprietaty  totoresi  and  very  large  scale  (e^j..  offense  liwoj^ 
more  man  1  Idtogram  of  100%  purity,  or  equivalem  umount)) 
OpMes.  possessioo  wffh  intom  to  distrtomo/sale  (managerial  or 
propnewy  totarest  and  very  large  scale  (e.g..  offense  involving 
more  than  50  grams  of  100%  pure  heroin,  or  equrvalem 

Kidnitotog  \omer  than  kstod  to  Greatest  H:  limited  itoration;  and 
no  harni  to  vidim  (a*,  kidnaping  the  driver  of  a  irurt  dwing  a 
h^sektog.  driving  him  to  a  secluded  tocalion,  and  releastog 
vtottoi  unhanned)). 

Robbery  (3  or  4  tostanoes) . - . yyr . :: . 

Sex  act-force  (a*,  toretole  rape  or  Mann  Act  (torcdl . - 

Volumvy  manstoughtor  (unlawU  Idling  of  a  human  being  without 
maNoe:  sudden  quarrel  or  heat  of  passion). 


24  to  36  mo...  36  to  48  mo...  48  to  60  mo  ..  60  to  72  mo. 


40  to  52  mo...  52  to  64  mo...  64  to  78  n»...  78  to  100  mo. 
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Adult  Qumjeunes  fon  Parole  OEoaoNMAKiNa— Continuad 


Oflandar  charactarMcs-parol*  I 
(liHant  factor  acora) 


Oftenaa  characlartatlca-tevarity  of  olfansa  bafiavior 
(axamplaa) 


Vary  good 


Murder . 

Aggravated  felony— aerioua  mfury  (e.g.,  robbery:  injury  involving 
aubatantial  rlak  of  daalb.  or  prolraclad  inability,  or  diafigure- 
rnant)  or  axtrema  cruaHy/bruiakty  toward  vidinL 

Aircrafl  hijaciung . 

Etplonaga . . 

Kidnaping  (for  ransom  or  tarroriam;  aa  hoataga:  or  harm  to  vicfim) 
Treason . 


52-i-mo _ 64+mo _ 78+mo - 100+ma 

Spacilic  upper  Imita  are  not  provided  due  to  Itie  limited 
nurrtoer  of  cases  and  the  ex  jame  variation  possible  wUhin 
category. 


YOUTH/NARA  (SUIOELINES  for  OECiSKMMAKWrG 


Alcohol  or  oigarelta  law  violations,  tocludtog  tax  svaaion  (amount 
of  tax  evaded  less  than  S2.000)  >. 

Qamblrrg  law  violations  (no  managerial  or  proprietary  interest) _ 

HUcH  dnigs,  simple  possession . - . - .  ^ 

Marihuana/hashiah.  possasslon  wHh  intent  to  distribute/sale 
(vary  small  scale  (e.g.,  less  than  10  tos.  of  marihuana/ less 
than  1  to.  of  hashish/lass  than  .01  Mar  of  hash  ol)l. 

Propsrty  offenses  (theft,  inoome  tax  evasion,  or  simple  posses¬ 
sion  of  stolen  property)  less  than  $2,000. 


_ 6  to  0  mo _ 8  to  12  mo.. 


Countarfeit  currency  or  other  medium  of  exchange  [(passing/ 
possession)  less  than  $2,0001. 

Drugs  (other  than  specifically  categorized),  possession  wHh  Intent 
to  distribute/sala  (vary  small  seals  (e.g..  lass  than  200  doses)]. 

Marihuana/hashish,  possession  with  intent  to  distrtoute/sale 
(small  scale  (e.g.,  10-40  tos.  of  marihuana/ 1-4.0  toe.  hashish/ 
.01-.04  liters  of  hash  ofOl. 

Cocaine,  possession  with  intent  to  dwtribute/sale  [very  small 
scale  (e.g.,  less  than  1  gram  of  100%  purity,  or  equivalent 
amoutrt)]. 

Gambling  law.  violations— managerial  or  proprietary  interest  In 
small  scale  operation  (e.g..  Sports  books  (estinrated  daily 
gross  less  than  $5,000:  Horse  books  (estimated  daily  gross 
less  than  $1,500);  Numbers  bankers  (estimated  daily  gross  lass 
than  $750)1. 

Immigration  law  violations . 

Proparty  offerrses  (forgary/fraud/thelt  from  mail/smbszzlement/ 
Intarstata  transportation  of  stolen  or  forged  securities/roceWing 
stolen  property  with  intent  to  reseH)  less  than  $2,000. 


_ _  8  to  12  mo .  12  to  16  mo.. 


Automobile  theft  (3  cars  or  less  involved  and  total  value  does  not 
exceed  $10,808)022. 

Counterfeit  currency  or  other  medium  of  exchange  ((passing/ 
possession)  $2.000-$10.0081. 

Drugs  (other  than  specifically  categorized),  possession  with  intent 
to  (Satribute/sale  (smMl  seals  (s.g..  200-090  doaas)]. 

Marihuana/hashiah.  possesaion  with  inlanl  to  distrtouta/sals 
[msdkxn  seals  (s.g.,  50-190  tos.  of  marlhuana/5-10.0  toa.  of 
hashish/ .06-.10  Mara  of  hash  ol)l. 

Cocains,  poasassion  with  inlanl  to  dwtrlbuta/sala  (smaR  seals 
(a.g..  1.0-4.0  grams  of  100%  purity,  or  aquivaloni  anxiunt)]. 

Opiatae,  posaassion  with  intent  to  diairtoule/sale  (evidence  of 
opiate  addtotion  and  vary  smaR  scale  (a.g.,  less  than  1.0  grams 
of  100%  purs  haroto.  or  aquivaloni  arnounQl. 

Firearms  Act.  possassion/purchasa/sala  (aingla  weapon:  not 
sawad-off  shotgun  or  machine  gun). 

(Gambling  law  vioiations— managerial  or  proprietary  Intaraat  In 
medkxn  scala  operation  (a.g..  Sports  books  (aatimatod  dally 
gross  $6.000-$15.000):  Horse  books  (astimalad  daily  gross 
$1,500-$4.000);  Numbers  bankers  (astimalad  daily  groao 
$750-$2.000)]. 

Proparty  offonsas  (thaft/torgery/fraud/ambezzlamant/lntarstato 
transportation  of  stolen  or  forged  sacurNies/incoma  tax  ava- 
aion/racaiving  stolon  proparty)  $2.000-$1 9,000. 

SmuggRng/tranaporting  of  aRon(s) . . . . 


12  to  16  mo...  16  to  20  mo.. 


: .  '  t- 


.i.  :■  o  1. 
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Olttnm  etiaracianUic»-Mv«rMy  at  aHantt  bahavior 
(mamplM) 


QW*nd»  ohfcIfiitio-pToK  pcoyiot 
(mMM  laciar  icor*) 


Vwyffood 


Good 

<«-6» 


Far 

(»-4) 


Poor 

P-0» 


Carnal  Kno«»tedgo*„ . 

Coontorfaa  currency  or  other  madkim  of  exchange  [(paaaitxi/ 
poeeenion)  S20.000-$ioo,ooo).  ^ 

Coonterfeitiiy  [rn^acturing  (amount  of  counterfeit  cu^r^  or 
other  medkim  of  exchange  involved  not  exceeding  $100,000)1. 

■?**r_*P?°****^  Poteoeeion  with  intent  to 
oyrtxite/iale  [medun  ecale  (eg..  I.OOO-ig.ggg  doaee)]. 
***^»**nd>T'o^»ah,  poeeewion  with  intent  to  di«trlbute/aale 
200-1,099  toe.  of  rnarihuana/20-109  toe  of 
haehieh/.20-l.99  Mere  of  haeh  od)]. 

Co^  iweeeeion  wim  intent  to  dietribute/eale  (medtom  ecale 
•  •  ®"**  Of*"*  of  100%  purity,  or  equivalent  amount)]. 

Opiaiee.  poeeaearon  with  intent  to  dwtrtoute/eale  [emaM  «^eirf 
(e  g  .  1^  than  S  grame  of  100%  pure  heroin,  or  equivalent 

amount)  except  aedeecrtoed  In  moderate].  •»*««« 
^  Pii**eeeiciii/purchaee/eale  (eawed^iff  ehotgurKe) 
"'*^'1*'*  0**’(*)-  Of  rrxMipie  weapone). 

proprietary  intaraet  in 
d-y  Oroe.  more 

<•  O  -  "•0*0«'l  homicide) . 

(no  form  rofnmwLiol  purposes) 

eecuritiee/Income  tax  eva- 
ew/receiving  etolen  properly)  $20,000-Si(X)  000 

<•»-•  ihon/phonel-not  for  pur- 

Poeee  of  extortion  and  no  other  overt  act 

Vary  High 

«ot)bery-i  or  2  Inetancee . 

Breaking  and  entering--arinory  with  intent  to  etaal  wommiw . 

or  br^|S5^"i^ 
eomrontationwim  vicMn. 

'-ountorielt  currency  or  other  madkim  of  exchange  [foaseina/ 
Po«ew«n)-<no,*  than  StOO.OOO  buT^ 

$500,000]  (Onjge  (other  than  apadfically  Ketad) 
with  mtent  to  dietribute/aale  (Iwga  ecale  (a 
doee.)  except  a.  deecrtoed  in 

Merihuana/haehieh,  poeeeeiion  with  intant  to  diebtoute/eala 
large  ecale  (eg..  2.000  toe.  or  more  of  mart)uana/200 
toe.  or  more  of  haahiah/2  Mare  or  more  of  haeh  ol)]. 

Cocaine,  possession  wfth  intent  to  (feslrfbute/ssle  (large  scale 
"WfO  0*  100%  purity,  or  equivalent  amourN) 
except  ae  deecrtoed  in  Oeataet  I].  ^ 

Opialee.  poceeeaion  with  intent  to  dictrtoute/aaie  [madwm  ecale 
^  °  Of  "tore  of  100%  pure  heroin,  or  equrve 
lent  amount)  except  as  described  in  Greatest  II. 

Extobon  [threat  of  phyeical  harm  (to  pereon  or  ormanyit 

Expktorvee,  poeeeeeion/traneportation . . . . 

Property  oflanaae  (thaft/forgary/fraud/embezzlamani/intere^to 
«  „y**"  *  ■***»**  eeeuritiee/income  tax  eva- 
^anupOTTOO*"  "**•  •100.000  but  not  ex- 

Graaleetl 

!**•  of  a  type 

normally  revering  markcal  attention). 

^JL*;g!^-!*y****^  [Mvotving  potanM  nek  of  phyeical 

^  to  pefeon(e)  (a.g..prenxeee  occupied  or  llkefy  to  be  ooou. 

piad)-no  aarioue  iniury  oocurrad]. 

Pow**""  tdfh  imeoito 

^*1!!!^-^"^*°*****  ^  PfopriefMy  imeroei  and  very 
**'•  <••$••  ohenee  involving  over  200.000  doaea)] 

Cocama.  poaeeeeion  with  Mam  to  dMrtoute/eale  [managerial  or 

_ri^thentkaograrr.  ottoo%  p««y.  equivalem  amouma 
OmmeeePoern^i^  Mem  to  <*elrtoute/eale  [managerial  or 
Pfopn^km^  end  very  large  ecale  (e.g..  offanae  MroMng 
fhon^  SO  grmn.  Of  100%  pure  heroin,  or  equM 

than  toted  in  Greateet  It  Mnited  dureunn  ^  ‘ 
hMdSII  dJST  ihe  driver  of  a  MdldlM^ 

f*<>**ery  P  or  a  Matancee) . . 

^act-force  ta.a..  forctole  rape  or  Miin  Am  (ii^ij . 

Volur^  manataughtar  (unlawful  kMing  of  a  human  beriio  wd^ 

rnakce;  eudden  quarrel  or  heat  of  piion).^^  ^ 


12  to  16  mo  16  to  20  mo...  20  to  26  mo  .  26  to  32  mo 


20  to  26  mo..  26  to  32  mo  .  32  to  ao  mo...  aotoaomo. 


30  to  ao  mo.,  ao  to  50  mo...  SO  to  60  mo...  60  to  78 1 
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YOUTH/NARA  OmOEUNES  FOR  Oeosiommakino— ComkXNd 


OSlRdEr  CtlEfRClEfMlCE-pEfOlE  pTOgnOEiS 


OftonM  cRaractoiMics-MvErtty  ot  oftanM  tMhtvior 
(fBcamplM) 


VEqr  good  Good  Fair  Poor 

(»-«)  (6-4)  (3-0) 


GroatastH 


Murdar . . . . . . 

Aggravated  tetony— aarioua  ln)ury  (o-g..  robbaiy;  )n)ury  involving 
aubatential  riak  of  death,  or  protracted  dMbility.  or  dMgure- 
nteoQ  or  extrema  cruaity/txutaMy  toarard  victim. 

Aircraft  hijacking . . . 

Eapionaga . . 

Kidnaping  (for  ranaom  or  terroriam:  aa  hoetage;  or  harm  to  victim) 
Treaaon . . . . . . . 


40-i-mo _  S0+mo-___  00+mo _  76-«-mo. 

Spadflc  upper  NmHa  are  not  provided  due  to  the  limited 
number  of  caaea  and  the  extreme  variation  poeaMe  vrithin 
category. 


'Alcohol  or  cigarette  tax  law  violationa  involving  $2,000  or  more  of  evaded  lax  ahaN  be  treated  aa  a  proparly  offenae  (tax 
evaaion) 

'Except  that  automobile  theft  (not  kept  more  than  72  houra;  ho  aubatential  damage;  and  not  theft  for  reaale)  ahaP  be  rated 
aa  low  aoMiity.  Automobila  theft  involving  a  value  of  more  than  $10,900  ahal  be  treated  aa  a  property  offenae.  In  addftlon, 
automobile  theft  invokrino  more  than  3  care,  ragardleaa  of  value,  ahal  be  treated  aa  no  loao  Own  high  aoverity 

'Except  that  camai  knowtedge  in  which  Ow  ralalionahip  la  dearly  vokmlary,  Ow  victim  ia  not  laaa  than  14  yaara  old,  and  Ow 
age  differance  between  offender  and  victim  ia  leaa  Own  four  yeara  ahal  ba  rated  aa  a  low  aevorNy  offerwa 


General  Notes 

A.  These  guidelines  are  predicated  upon 
good  institutional  conduct  and  program 
performance. 

B.  If  an  offense  behavior  is  not  listed 
above,  the  proper  category  may  be  obtained 
by  comparing  the  severity  of  the  offense 
behavior  with  those  of  similar  offense  -- 
behaviors  listed 

Clf  an  offense  behavior  can  be  classiRed 
under  more  than  one  category,  the  most 
serious  applicable  category  is  to  be  used 

D.  If  an  offense  behavior  involved  multiple 
separate  offenses,  the  severity  level  may  be  ■ 
increased. 

Other  Offenses 

(1)  Conspiracy  shall  be  rated  for  guideline 
purposes  according  to  the  underlying  offense 
behavior  if  such  behavior  was  consummated. 
If  the  offense  is  unconsummated  the 
conspiracy  will  be  rated  one  step  below  the 
consununated  offense.  A  consummated 
offense  includes  one  in  which  the  offender  is 
prevented  from  completion  only  because  of 
the  intervention  of  law  enforcement  ofRcials. 

(2)  Breaking  and  entering  not  specifically 
listed  above  shall  normally  be  treated  as  a 
low  moderate  severity  offense;  however,  if 
the  monetary  loss  amounts  to  $2,000  or  more, 
the  applicable  property  offense  category  shall 
be  used.  Similarly,  if  the  monetary  loss 
involved  in  a  bui^glary  or  breaking  and 


entering  (that  is  listed]  constitutes  a  more 
serious  property  offense  than  the  burglary  or 
breaking  and  entering  itself,  the  appropriate 
property  offense  category  shall  be  used 

(3)  Manufacturing  of  synthetic  drugs  for 
sale  shall  be  rated  as  not  less  than  very  high 
severity. 

(4)  Bribery  of  a  public  official  (offering/ 
accepting/ solidthiig)  or  extortion  (use  of 
official  position)  shall  be  rated  as  no  less 
than  mc^erate  severity  for  those  instances 
limited  in  scope  (e.g.,  single  instance  and 
amount  of  bribe/demand  less  than  $20,000  in 
value);  and  shall  be  rated  as  no  less  than  high 
severity  in  any  other  case.  In  the  case  of  a 
bribe/demand  with  a  value  in  excess  of 
$100,000,  the  applicable  property  offense 
category  shall  apply.  The  extent  to  which  the 
criminal  conduct  involves  a  breach  of  the 
public  trust  therefore  causing  injury  beyond 
that  describable  by  monetary  gain,  shall  be 
considered  as  an  aggravating  factor. 

(5)  Obstructing  justice  (no  physical  threat)/ 
perjury  (in  a  criminal  proceeding]  shall  be 
rat^  in  the  category  of  the  underlying 
offense  concern^  except  that  obstructing 
justice  (threat  of  physical  harm)  shall  be 
rated  as  no  less  than  very  high  severity. 

(6)  Misprision  of  felony  shall  be  rated  as 
m^erate  severity  if  the  underlying  offense  is 
high  severity  or  above.  If  the  underlying 
offense  is  moderate  severity  or  less,  it  shall 
be  rated  as  low  severity. 
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(7)  Harboring  a  fugitive  shall  be  rated  as 
moderate  severity  if  the  underlying  offense  is 
high  severity  or  above.  If  the  underlying 
offense  is  moderate  severity  or  less,  it  shall 
be  rated  as  low  severity. 

Definitions 

a.  "Other  media  of  exchange"  include,  but 
are  not  limited  to,  postage  stamps,  money 
orders,  or  coupons  redeemable  for  cash  or 
goods. 

b.  "Drugs,  (^her  than  specifically 
categorized"  include,  but  are  not  limited  to. 
the  following,  listed  in  ascending  order  of 
their  perceived  severity:  amphetamines, 
hallucinogens,  barbiturates, 
mcthamphetamines.  phencyclidine  (PCP). 

This  ordering  shall  be  used  as  a  guide  to 
decision  placement  within  the  applicable 
guideline  range  (i.e..  other  aspects  being 
equal,  amphetamines  will  normally  be  rated 
toward  the  bottom  of  the  guideline  range  and 
PCP  will  normally  be  rated  toward  the  top). 

c.  "Equivalent  amounts"  for  the  cocaine 
and  opiate  categories  may  be  computed  as 
follows:  1  gm.  of  100%  pure  is  equivalent  to  2 
gms.  of  50%  pure  and  10  gms.  of  10%  pure.  etc. 

d.  The  “opiate"  category  includes  heroin, 
morphine,  opiate  derivatives,  and  synthethic 
opiate  substitutes. 

Salient  Factor  Score 

Register  Number . 

Name . 

Item  A . □ 

No  prior  convictions  (adult  or  juvenile)  =  3 
One  prior  conviction  =  2 
Two  or  three  prior  convictions  =  1 
Four  or  more  prior  convictions  =  0 

Item  B . . . □ 

No  prior  commitments  (adult  or 
juvenile)  =  2 

One  or  two  prior  commitments  =  1 
Three  or  more  prior  commitments  =  0 

Item  C . □ 

Age  at  behavior  leading  to  first 
commitment  (adult  or  juvenile): 

26  or  older  =  2 

18-25  =  1 

17  or  younger  =  0 

Item  D . □ 

Commitment  offense  did  not  involve  auto 
theft  or  check(s)  (forgery/larcency)  =  1 
Commitment  offense  involved  auto  theft 
|Xj,  or  check(s)  (Y),  or  both  (Zj  =  0 

Item  E . □ 

Never  had  parole  revoked  or  been 
committed  for  a  new  offense  while  on 
parole,  and  not  a  probation  violator  this 
time  =  1 

Has  had  parole  revoked  or  been  committed 
for  a  new  offense  while  on  parole  (Xj,  or 
is  a  probation  violator  this  time  (Y).  or* 


both  |Z)  =  0 

Hem  F . □ 

No  history  of  heroin  or  opiate 
dependence  =  1 
Otherwise  =  0 

Hem  G . . . □ 


Verified  employment  (or  full-time  school 
attendance)  for  a  total  of  at  least  6 
months  during  the  last  2  years  in  the 
community  =  1 
Otherwise  —  0 

Total  Score . □ 


NOTE:  For  purposes  of  the  Salient  Factor 
Score,  an  instance  of  criminal  behavior 
resulting  in  a  judicial  determination  of  guilt 
or  an  admission  of  guilt  before  a  judicial 
body  shall  be  treated  as  if  a  conviction,  even 
if  a  conviction  is  not  formally  entered. 

§  2.21  Reparole  consideration  guidelines. 

(a)  If  revoration  is  based  upon 
administrative  violations  only  [i.e., 
violations  other  than  new  criminal 


conduct)  the  following  guidelines  shall 

apply.. _ 


Positive  Suprrfiston  History 
{Examples) 

Customary 
Time  To  Be 
Served  Before 
Rerelease 

a  No  senous  atcohol/drug  abuse  and  no 
poaaaasion  ot  woapon(t)  (and] 

6  months. 

b.  At  taasi  8  months  Iraim  dale  at  roieaM 
10  date  ot  violation  behavior  land] 

Do 

c.  Present  wolation  represents  trst  in¬ 
stance  of  failure  to  comply  rvith  parole 
regulations  of  this  term 

Negative  Supervision  History 
{Examples) 

Oo 

a.  Senous  alcohol/dnig  abuse  (eg,  read- 
dKbon  to  opiates)  or  possession  of 
weapon(s)  (or] 

8-9  monttis 

b  Less  than  8  months  from  date  ol  release 
to  date  of  violation  behavior  (or]. 

Do 

c.  Repetitious  or  perswtent  violations . . 

Oo 

(b) (1)  If  a  finding  is  made  that  the 
prisoner  has  engaged  in  behavior 
constituting  new  critical  conduct,  the 
appropriate  severity jKng  for  the  new 
criminal  behavior  sm  be  calculated. 
New  criminal  conduct  may  be 
determined  either  by  a  new  federal, 
state,  or  local  conviction  or  by  an 
independent  finding  by  the  Commission 
at  revocation  hearing.  As  violations  may 
be  for  state  or  local  offenses,  the 
appropriate  severity  level  may  be 
determined  by  analogy  with  listed 
federal  offense  behaviors. 

(2)  The  guidelines  for  parole 
consideration  specified  at  28  CFR  2.20 
shall  then  be  applied.  The  original 
guideline  type  (e.g..  adult,  youth)  shall 
determine  the  applicable  guidelines  for 
the  parole  violator  tenn,  except  that  a 
violator  committed  with  a  new  federal 
sentence  of  more  than  one  year  shall  be 
treated  under  the  guideline  type 
applicable  to  the  new  sentence. 

(3)  Time  served  on  a  new  state  or 
federal  sentence  shall  be  counted  as 
time  in  custody  for  reparole  guideline 
purposes.  This  does  not  affect  the 
computation  of  the  expiration  date  of 
the  violator  term  as  provided  by 

§§  2.47(b)  and  2.52  (c)  and  (d). 

(c)  The  above  are  merely  guidelines.  A 
decision  outside  these  guidelines  (either 
above  or  below)  may  be  made  when 
circumstances  warrant.  For  example, 
violations  of  an  assaultive  nature  or  by 

a  person  with  a  history  of  repeated 
parole  failure  may  warrant  a  decision 
above  the  guidelines.  Minor  offense(s) 


(e.g.,  minor  traffic  offenses,  vagrancy, 
public  intoxication)  shall  normally  be 
treated  under  administrative  violations. 

|FR  Doc.  7»-13877  Filed  8:45  «m| 

BILUNO  CODE  4410-01-M 


2B  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervi^ng  Federal  Prisoners 

agency:  United  States  Parole 
Commission,  Justice. 
action:  Final  rule. 

summary:  The  U.S.  Parole  Commission 
is  adopting  the  "preponderance  of  the 
evidence”  standard  to  govern  the 
resolution  of  disputed  factual  issues  at 
parole  determination  proceedings.  This 
rule  extends  to  parole  proceedings  the 
standard  of  persuasion  presently 
applicable  by  statute  in  parole 
revocation  proceedings. 

EFFECTIVE  DATE:  Tips  rule  will  be 
effective  beginning  with  parole  hearings 
held  on  June  4, 1979. 

FOR  FURTHER  INFORMATION  CONTACT. 
Michael  A.  Stover,  Office  of  the  General 
Counsel,  United  States  Parole 
Commission,  320  First  Street,  N.W.. 
Washington,  D.C.  20537;  telephone  202- 
724-3092. 

SUPPLEMENTARY  INFORMATION:  On 

Thursday,  March  8. 1979.  the  U.S.  Parole 
Commission  invited  public  comment  on 
a  proposed  addition  to  28  CFR  2.19  that 
would  require  the  Commission  to 
resolve  disputes  of  fact  in  parole 
determination  pleadings  by  a 
preponderance  of  the  evidence.  See  44 
FR  12692  (March  3. 1979) 

Such  disputes  may  range  from 
questions  about  the  prisoner's  past 
employment  history  to  questions  about 
the  prisoner's  relative  culpability  with 
regard  to  co-defendants  or  the  extent  of 
loss  suffered  by  the  victims  of  the  crime. 
Whenever  disputes  of  fact  that  arc 
critical  to  the  parole  decision-making 
process  have  not  been  settled  at  trial, 
the  Commission  must  exercise  its 
independent  fact-Hnding  authority.  See  ’ 
Rosati  V.  Haran.  4.59  F.  Supp.  1148. 1160 
(E.D.  N.Y.  1977). 

Selection  of  a  Standard  of  Persuasion 

The  Commission's  principal  intent  in 
adopting  the  preponderance  standard  is 
to  ensure  that  parole  decisions  are 
based  on  information  that  the 
Commission  has  concluded,  at  a 
minimum,  to  be  more  likely  true  than 
not.  The  Commission  believes  that  the 
mere  possibility  that  an  allegation  is 
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true,  even  if  the  possibility  is  a 
substantial  one.  is  not  sufficient  as  a 
reason  to  deny  parole. 

The  Commission  concluded  that  the 
preponderance  standard  strikes  an 
appropriate  balance  between  the 
competing  interests  of  society,  which  is 
concerned  that  offenders  be  held 
accountable  for  their  crimes  and  that 
release  will  not  jeopardize  the  public 
safety,  and  the  prisoner,  who  has  an 
important  stake  in  a  reasonable  and  fair 
parole  decision.  See  18  U.S.C.  4206.  . 
Under  this  standard,  the  Commission 
will  be  able  to  consider  enough 
information  for  it  to  meet  these 
important  societal  concerns,  while 
affording  a  sufficient  degree  of 
protection  to  the  prisoner  in  conjunction 
with  the  various  procedural  guarantees 
already  afforded  by  statute  and  the 
Commission's  regulations.* 

The  Problem  of  Unadjudicated  Offenses^ 

Some  comments  raised  the  issue  of 
whether  the  Commission  should,  under 
any  standard,  consider  aggravating 
circumstances  about  the  prisoner’s 
offense  behavior  when  such 
circumstances  may  be  legally  defined  as 
separate  criminal  offenses. 

This  situation  occurs  because 
prosecutors  do  not  always  obtain 
convictions  upon  all  or  the  most  serious 
offenses  disclosed  by  the  facts.  This 
happens  primarily  because  of  plea 
bargaining.  An  average  of  85  percent  of 
all  federal  convictions  are  obtained  by 
pleas,  rather  than  by  trials,  and  many  of 
these  pleas  result  in  the  dismissal  of 
charges  that  are  nonetheless  supported 
by  persuasive  evidence. 

Another  reason  for  failure  to  convict 
on  the  most  serious  o^ense' disclosed  by 
the  facts  is  jurisdictional;  state  charges 
are  frequently  dropped  when  federal 
prosecution  is  commenced  for  a  less 
serioiis  federal  offense. 

The  problem  is  so  common  that  the 
question  is  not  simply  whether  the 
Commission  should  consider 
unadjudicated  offense  information  in  its 
decisions,  but  whether  the  Commission 
could  afford  to  ignore  such  information 
and  still  fulfill  the  functions  required  of 
it  by  its  enabling  statute. 

In  the  Commission’s  view, 
consideration  of  a  wide  scope  of  reliable 
information  about  the  actual  criminal 
transaction  underlying  the  conviction  is 
essential  to  a  responsible  paroling 
practice.  Without  such  information. 


'  For  example,  a  parole  applicant  is  given  the  right 
to  be  heard  in  person,  pre-hearing  disclosure  of  the 
information  to  be  considered,  the  right  to  present 
evidence,  the  right  to  have  a  representative,  written 
reasons  for  parole  denial,  and  the  right  to  take  an 
administrative  appeal.  See  18  U.S.C  4206.  4206  and 
4215. 


parole  decisions  would  not  reflect  a 
realistic  understanding  either  of  the 
seriousness  of  the  offense  or  of  the 
relative  danger  that  the  offender’s 
release  may  pose  to  the  public  safety. 
Moreover,  serious  disparities  inherent  in 
prosecutorial  decisions  would  be 
unavoidably  magnified  by  intolerably 
disparate  parole  decisions. 

(a)  The  Concern  for  Realism, — If  the 
Commission  were  to  restrict  its 
consideration  to  pleaded  counts  alone,  it 
would  frequently  lack  critical 
explanatory  information  about  the 
“nature  and  circumstances  of  the 
offense,’’  a  consideration  required  by 
law:  18  U.S.C.  4206(a). 

One  frequently  occurring 
prosecutorial  practice  is  that  of  taking  a 
plea  to  a  lesser  included  charge,  a 
practice  that  results  in  convicting  the 
defendant  for  what  is  really  a 
hypothetical  behavior.  A  bank  robber 
who  kidnapped  a  teller  may  plead  guilty 
to  attempted  robbery  or  bank  larceny. 
See  Bistram  v.  U.S.  Board  of  Parole,  535 
F.2d  329,  330  (5th  Cir.  1976).  An 
extortionist  may  plead  guilty  to  a 
conspiracy  to  commit  extortion.  See 
Billiteri  v.  U.S.  Board  of  Parole,  541  F.2d 
438  (2d  Cir.  1976).  The  Commission 
could  not  begin  to  treat  such  a  plea  as  if 
it  described  a  real  event,  for  any  ' 
available  explanatory  information 
would  relate  to  the  transaction  that 
actually  occurred. 

In  such  cases  as  white  collar  crimes, 
the  pleaded  counts  usually  do  not  reflect 
anything  near  the  actual  dollar  amounts 
involved,  even  though  the  nature  of  the 
unlawful  behavior  is  established.  Thus, 
in  order  to  answer  essential  questions 
as  to  the  amount  of  harm  done  and  the 
scale  of  the  offense,  the  Commission 
must  look  to  information  that  was 
reflected  in  the  dismissed  counts.  See 
Monos  V.  U.S.  Board  of  Parole,  399  F. 
Supp.  1103  (M.p.  Pa.  1975).  These  were 
obviously  questions  that  the  Congress 
thought  proper  for  the  Commission  to 
ask.  See  2  U.S.  Code  Cong.  &  Ad.  News 
at  359  (1976). 

(b)  The  Concern  for  the  Public 
Safety. — Another  consideration  is  what 
the  offense  behavior  reveals  about  the 
offender  himself,  i.e.,  his  likely 
motivation  and  characteristics.  The 
need  for  realism  in  this  regard  is 
especially  important  in  considering  the 
degree  to  which  the  offender  has  shown 
himself  capable  of  violent  or  dangerous 
behavior.  One  example  of  this  would  be 
a  case  in  which  the  prisoner  had  been 
convicted  of  interstate  transportation  of 
stolen  goods,  not  a  particularly 
threatening  type  of  behavior.  However, 
the  prisoner  had  originally  been  charged 
by  local  authorities  with  being  the 


perpetrator  of  a  robbery  in  which  those 
goods  were  stolen.  The  robbery  charge 
was  dropped  when  the  Federal 
conviction  was  obtained,  even  though 
there  was  "strongly  probative’’  evidence 
of  guilt.  See  Lupo  v.  Norton,  371  F.  Supp. 
156  (D.  Conn.  1974).  Likewise  in  Narvaiz 
V.  Day,  444  F.  Supp.  36  (W.D.  Okla. 

1977),  information  explaining  the 
circumstances  underlying  a  Firearms 
Act  conviction  disclosed  behavior  that 
amounted  to  extortion  and  kidnapping. 
The  Commission  could  not  conceivably 
ignore  persuasive  evidence  that  shows 
.the  prisoner  to  be  a  very  different  sort  of 
release  risk  from  that  indicated  by  his 
plea.* 

(c)  The  Concern  for  Avoiding 
Disparity. — Parole  decision-making  in 
both  the  federal  and  state  systems  also 
serves  the  function  of  preventing 
disparities  in  prosecutorial  practices 
from  being  transferred  to  the  highly 
visibly  point  at  which  the  offender  is 
finally  released  from  prison. 

It  is  unquestionable  that  significant 
disparities  exist  in  the  treatment  of 
di^erent  types  of  offenders.  For 
example,  white  collar  offenders  are 
more  likely  lo  strike  a  bargain  to  a 
lesser  charge  than  bank  robbers. 
Disparities'also  exist  in  the  handling  of 
similarly  situated  offenders.  Depending 
upon  local  prosecutorial  practices  and 
caseloads,  some  offenders  will  be  able 
to  strike  a  favorable  bargain  while 
others  will  be  brought  to  trial  on  all 
charges. 

The  criminal  justice  system  has 
become  dependent  upon  the  sentencing 
judge  and  the  parole  authority  to  bring 
some  measure  of  realism  and 
consistency  to  criminal  punishments.  If 
they  were  not  able  to  do  so,  the  terms  of 
the  plea  agreement  would  to  a  great 
extent  predetermine  the  sentence.  This 
would  place  in  the  hands  of  prosecutors 
a  far  greater  degree  of  influence  over 
sentencing  and  parole  choices  than  they 
now  possess,  a  transfer  of  discretionary 
authority  that  would  not  be  acceptable. 
(Guidelines  for  prosecutorial  discretion 
may  be  one  way  of  ameliorating  the 
present  situation,  if  such  guidelines 
made  it  more  difficult  for  prosecutors  to 
drop  serious  charges  unless  they  had 
genuine  doubts  about  the  supporting 
evidence.) 

Changes  From  the  Proposal 

The  rule  as  adopted  carries  an 
additional  statement  clarifying  the 
Commission’s  previous  policy  that  if  the 
Government  has  presented  its  evidence 


*The  Commisaion  agrees  with  (he  reasoning  of 
the  Supreme  Court  in  WiUiamB  v.  New  York,  337 
U.S.  241  (1949).  in  which  (he  Court  permitted 
sentencing  judges  to  consider  unadjudicated  offense 
information.  ^  ^ 
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at  trial  and  the  defendant  has  been 
found  not  guilty,  the  Commission  will 
not  consider  such  evidence. 

Implementation 

The  revised  rule  set  forth  below  will 
be  effective  at  all  initial  hearings 
beginning  June  4, 1979.  It  is  the  general 
consensus  of  the  Commission  that  its 
present  practice  [under  a 
"persuasiveness"  test  adapted  from 
United  States  v.  Weston,  448  F.  2d  626. 
633  (9th  Cir.  1971)]  has  in  the  past 
afforded  prisoners  sufficient  protection 
against  reliance  upon  inaccurate 
allegations  that  the  reopening  of  cases 
heard  prior  to  June  4, 1979  would  not  be 
likely  to  change  any  decision  and  would 
be  administratively  unfeasible  in  any 
event. 

Accordingly,  pursuant  to  the 
provisions  of  18  U.S.C.  4203(a)(1)  and 
4204(a)(6).  28  CFR,  Chapter  I.  Part  2. 

§  2.19,  is  amended  to  include  a  new 
paragraph  (c)  as  set  forth  below: 

§2.19  Information  considered. 

*  *  •  «  * 

(c)  The  Commission  may  take  into 
account  any  substantial  information 
available  to  it  in  establishing  the 
prisoner's  offense  severity  rating,  salient 
factor  score,  and  any  aggravating  or 
mitigating  circumstances,  provided  the 
prisoner  is  apprised  of  the  information 
and  afforded  an  opportunity  to  respond. 
If  the  Prisoner  disputes  the  accuracy  of 
the  information  presented,  the 
Commission  shall  resolve  such  dispute 
by  the  preponderance  of  the  evidence 
standard;  that  is,  the  Commission  shall 
rely  upon  such  information  only  to  the 
extent  that  it  represents  the  explanation 
of  the  facts  that  best  accords  with 
reason  and  probability.  However,  the 
Commission  shall  not  consider  in  any 
determination,  charges  upon  which  a 
prisoner  was  found  not  guilty  after  trial 
unless  reliable  information  is  presented 
that  was  not  introduced  into  evidence  at 
such  trial  (e.g.,  a  subsequent  admission 
or  other  clear  indication  of  guilt). 

(18  U.S.C  4201-4218) 

Dated:  May  1, 1979. 

CecUCMcCaU, 

Chairman.  United  States  Parole  Commistion.  ' 

|FR  Doc.  79-14041  Filvd  S-3-79.  a:4.S  am] 
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28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners 

agency:  United  States  Parole 
Commission.  Justice. 
action:  Final  Rule. 


summary:  From  time  to  time  sentencing 
judges,  defense  attorneys,  prosecutors, 
and  other  interested  persons  make 
written  recommendations  to  the  Parole 
Commission  concerning  the  parole  of  a 
federal  prisoner.  This  rule  will  clarify 
the  factors  that  a  recommendation  for  or 
against  parole  should  address  in  order 
to  be  of  greatest  possible  usefulness  in 
the  Commission's  decision-making 
process. 

EFFECTIVE  DATE:  June  4, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  A.  Stover,  Office  of  the  General 
Counsel,  United  States  Parole 
Commission.  320  First  Street,  NW., 
Washington,  D.C.  20537;  telephone  202/ 
724-3092. 

SUPPLEMENTARY  INFORMATION:  On 

September  20, 1978,  the  U.S.  Parole* 
Commission  published  for  public 
comment  a  proposed  rule  clarifying  its 
position  with  regard  to 
recommendations  for  and  against  the 
release  on  parole  of  particular  prisoners. 
While  this  proposal  was  addressed 
generally  to  sentencing  judges,  defense 
attorneys,  prosecutors,  and  other 
interested  persons  who  may  from  time 
to  time  make  recommendations 
concerning  the  paiole  of  a  prisoner,  the 
Commission  was  especially  desirous  of 
addressing  the  concerns  expressed  by 
some  federal  judges  that  their 
recommendations  concerning  parole 
were  not  being  followed  by  the 
Commission. 

The  point  that  the  Commission  wished 
to  stress  in  this  rule  was  that  a 
recommendation  for  parole  can  be  given 
weight  in  the  parole  determination  only 
to  the  extent  it  supplies  information 
which  the  Commission  can  use  in 
framing  a  .set  of  reasons  for  parole 
release  that  satisfies  the  statutory 
criteria  for  parole  at  18  U.S.C.  4206.  This 
section  requires  the  Commission  to 
consider  whether  release  of  the  prisoner 
would  depreciate  the  seriousness  of  the 
offense  or  promote  disrespect  for  the 
law,  and  whether  release  of  the  prisoner 
would  jeopardize  the  public  welfare. 
These  are  the  considerations  that  are 
critical  to  a  parole  release  decision,  and 
if  they  are  to  be  satisfied,  the  statute 
requires  that  the  Commission  furnish 
specific  information  in  its  reasons,  and 
in  particular  its  reasons  for  any  decision 
above  or  below  the  guidelines  at  28  CFR 
2.20.  The  Commission's  expectation  is 
that  once  this  restriction  on  its 
discretion  is  better  understood,  judges 
and  others  will  be  better  able  to  express 
their  opinions  to  the  Parole  Commission 
in  a  way  that  the  Parole  Commission 
can  respond  to. 


On  January  29, 1979,  a  letter  was  sent 
to  all  United  States  District  Judges 
enclosing  a  copy  of  the  proposed  rule 
requesting  their  comments.  Replies  were 
received  from  approximately  20  judges. 
Most  letters  expressed  approval  of  the 
proposed  rule,  and  all  were  appreciative 
of  the  Commission's  continuing  efforts 
to  improve  communication  between  it 
and  the  federal  judiciary. 

The  rule  also  clarifies  the 
Commission's  present  practice  that  no 
recommendation  pursuant  to  a  plea 
agreement  by  a  federal  prosecutor  may 
be  considered  as  binding  the 
Commission  to  make  any  parole 
decision  other  than  that  which  it  will 
reach  by  its  independent  exercise  of 
discretion.  It  is  also  impnriant  that 
defense  attorneys  be  aware  that 
prosecutors  do  not  have  authority  to 
promise  any  particular  parole  lesult  in 
the  context  of  a  negotiated  plea. 

Accordingly,  pursuant  to  18  U.S.C. 
4203(a)(1)  and  4204(a)(6),  28  CFR. 
Chapter  I,  Part  2.  §  2.19  is  amended  to 
include  a  new  paragraph  (d)  as  set  forth 
below: 

§  2.19  Information  considered. 

(c)  Recommendations  and  information 
from  sentencing  judges,  defense 
attorneys,  prosecutors,  and  other 
interested  parties  are  welcomed  by  the 
Commission.  In  evaluating  a 
recommendation  concerning  parole,  the 
Commission  must  consider  the  degree  to 
which  such  recommendation  provides 
the  Commission  with  specific  facts  and 
reasoning  relevant  to  the  statutory 
criteria  for  parole  (18  U.S.C.  4206)  and 
the  application  of  the  Commission's 
guidelines  (including  reasons  for 
departure  therefrom).  Thus,  to  be  most 
helpful,  a  recommendation  must  state  its 
underlying  factual  basis  and  reasoning. 
However,  no  recommendation  (including 
a  prosecutorial  recommendation 
pursuant  to  a  plea  agreement)  may  be 
considered  as  binding  upon  the 
Commission's  discretionary  authority  to 
grant  or  deny  parole. 

(18  U.S.C.  4201^218] 

Dateci;  May  1. 1979. 

CecUCMUUM. 

Chairman.  I ipited  Stales  Parole  Commission 
(FR  D« .  79-14042  Filed  5-J-T9;  8:45  urn] 
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action:  Final  rule. 

summary:  The  Parole  Commission  is 
publishing  new  rules  governing  the 
disclosure  of  documents.  These  rules 
reconcile  the  different  sets  of 
exemptions  to  disclosure  that  are 
contained  in  the  Parole  Commission  and  , 
Reorganization  Act  of  1976  and  the 
Privacy  Act  of  1974,  by  making  the 
Parole  Commission  Act  exemptions 
apply  to  all  disclosure  requests  for 
Commission  documents.  This 
simplification  reflects  the  fact  that  there 
has  been  no  significant  difference  in 
actual  disclosure  practice  resulting  from 
the  different  standards.  In  addition,  the 
rules  for  the  first  time  set  forth  the 
Commission's  procedural  rules  for 
handling  disclosure  requests  under  the 
Privacy  Act  of  1974. 

EFFECTIVE  DATE:  June  4, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Herman  Levy,  Office  of  the  General 
Counsel,  United  States  Parole 
Commission,  320  First  Street  NW., 
Washington,  D.C.  20537;  telephone  202- 
724-3092. 

SUPPLEMENTARY  INFORMATION:  On 

August  17, 1977,  the  U.S.  Parole 
Commission  published  a  proposed  set  of 
disclosure  rules  that  had  the  principal 
purpose  of  consolidating  the  exemptions 
to  disclosure  in  the  Privacy  Act  of  1974 
with  those  of  the  Parole  Commission 
and  Reorganization  Act:  see  18  U.S.C. 
4208(c).  The  proposal  was  a  response  to 
the  problem  of  two  separate  sets  of 
disclosure  exemptions  (with  little  or  no 
substantive  distinction  in  the  material 
that  could  actually  be  withheld)  • 
applying  to  the  same  documents.  The 
Commission  determined  that  the  Parole 
Commission  Act  exemptions  were  the 
more  suitable  ones,  partly  because  of 
their  simplicity  and  applicability  in  the 
context  of  parole  documentation,  and 
partly  because  they  are  the  same 
exemptions  that  appear  in  Rule  32,  F.R. 
Crim.  P. 

After  approval  of  the  Department  of 
Justice,  and  after  considerable  revision 
in  the  light  of  public  comment  and 
meetings  between  Parole  Commission 
staff  and  prisoners'  representatives,  the 
Commission  finally  approved  the  set  of 
rules  set  forth  below. 

The  rule  represents  a  signiRcant 
change  from  the  original  proposal  in  the 
following  areas: 

(1)  The  final  rule  requires  institution 
staff  to  provide  prisoners  with  nbtice  of 
initial  hearings  and  interim  review 
hearings  60  days  in  advance  of  such 
hearing.  This  procedure  will  resolve  the 
question  raised  in  public  comment  as  to 
whether  18  U.S.C.  4208(b)  requires  the 


Commission  to  afford  the  prisoner  only 
notice,  or  an  opportunity  for  actual 
disclosure,  at  the  statutory  thirty  day 
mark. 

(2)  The  language  at  §  2.55(d) 
explaining  the  summarization 
requirement  of  18  U.S.C.  4208(c)  has 
been  revised  to  meet  concerns  that 
summaries  of  exempted  information 
might  not  be  specific  enough  to  give  the 
prisoner  a  sufHcient  understanding  as  to 
the  nature  of  the  exempted  material  (i.e., 
the  assertions  about  the  prisoner). 

However,  the  rule  recognizes  that 
there  may  be  some  cases  in  which  very 
little  or  no  factual  precision  can  be 
conveyed  in  a  summary,  for  example, 
where  the  disclosure  of  any  factual 
details  would  enable  the  prisoner  to 
discover  the  identity  of  a  confidential 
source.  The  Commission  could  not 
disregard  relevant  information  of  this 
nature,  especially  if  it  concerns  the 
prisoner's  potential  for  dangerous  future 
behavior.  See  18  U.S.C.  4206(a)(2).  The 
rule  is  designed  to  ensure  that  such 
general  summaries  are  not  given  unless 
clearly  necessary. 

(3)  A  section  has  been  added  to  cover 
document  disclosure  when  cases  are 
reopened  under  28  CFR  2.28.  The  sixty 
day  notice  rule  would  not  apply  in  these 
instances  (except  when  a  new  initial 
hearing  is  ordered)  because  such 
hearings  are  ordered  in  circumstances  in 
which  expeditions  action  is  desired  by 
both  the  prisoner  and  the  Commission. 

Some  of  the  public  comments  urged 
the  Commission  not  to  exempt  the 
presentence  investigation  report  from 
the  reach  of  disclosure  under  §  2.56. 
However,  this  document  is  viewed  by 
the  Commission  as  a  court  document 
that  cannot  be  disclosed  without  the 
express  permission  of  the  court.  This 
view  is  in  conformity  with  the  legal 
opinion  of  the  General  Counsel  of  the 
Administrative  Office  of  the  United 
States  Courts.  Since  the  judiciary  has  by 
no  means  adopted  a  uniform  approach 
to  disclosure  of  the  presentence 
investigation  report,  the  Commission's 
only  option  is  to  permit  as  much 
disclosure  as  the  courts  generally 
approve  (review  of  the  report  prior  to 
the  parole  hearing  and  discussion  of  its 
disclosable  contents  at  the  hearing)  and 
to  require  that  the  prisoner  Obtain  any 
further  disclosure  (i.e.,  copies  of  the 
report)  directly  from  the  sentencing 
court.  The  Commission  also  suggests 
that  prisoner  representatives  who  wish 
to  obtain  a  copy  of  the  presentence 
investigation  report  contact  the 
sentencing  court  to  arrange  for  direct 
disclosure  from  the  court  or  for  express 
permission  for  the  Bureau  of  Prisons  to 
copy  the  report  for  the  prisoner.  The 


sixty  day  advance  notice  period  should 
be  more  than  adequate  for  this  purpose. 

Accordingly,  pursuant  to  18  U.S.C. 
4203(a)(1)  and  4204(a)(b),  28  CFR, 
Chapter  I,  Part  2,  §  2.55  is  revised  to 
read  as  follows;  present  §  2.56  through 
§  2.58  are  redesignated  as  §  §  2.57 
through  2.59  respectively,  and  a  new 
§  2.56  is  added  as  follows. 

Dated:  May  1. 1979. 

CacUCMcCaU. 

Chairman,  United  Stales  Parole  Commission. 

§  2.55  Disclosure  of  file  prior  to  parole 
hearings:  Prehearing  review. 

(a)  Procedure.  (1)  At  least  60  days 
prior  to  a  scheduled  hearing  pursuant  to 
§§  2.12  or  2.14,  each  prisoner  shall  be 
furnished  a  notice  of  his  right  to  request 
disclosure  of  the  reports  and  other 
documents  that  may  be  relied  upon  by 
the  Commission  in  making  its 
determination. 

(2)  Upon  request  by  the  prisoner, 
review  of  disclosable  documents  in  the 
institution  file  will  be  permitted  by  the 
Bureau  of  Prisons,  pursuant  to  its 
regulations,  within  fifteen  days  of  the 
request.  Such  review  may  be  requested 
prior  to  the  hearing,  or  at  any  other  time 
thereafter. 

(3)  The  prisoner  shall  be  permitted  to 
obtain,  prior  to  a  parole  hearing,  copies 
of  any  disclosable  documents  within  the 
scope  of  this  section  that  may  have  been 
retained  in  the  Commission's  regional 
office  file,  provided  that  the  regional 
office  receives  such  request  at  least 
thirty  days  in  advance  of  such  hearing  to 
allow  for  processing. 

(b)  Scope  of  disclosure.  The  scope  of 
disclosure  under  this. section  shall  be 
limited  to  the  following  reports  and 
other  documents  which  the  Commission 
utilizes  in  making  its  parole 
determinations: 

(1)  At  initial  hearings  and 
reconsideration  hearings,  official  reports 
and  other  documents  conveying  relevant 
information  concerning  the  prisoner's 
offense  behavior,  prior  record,  history 
and  characteristics,  institutional 
performance,  and  parole  release  plan. 

(2)  At  interim  review  hearings 
pursuant  to  §  2.14  of  these  rules,  official 
reports  and  other  documents  informing 
the  Commission  of  factors  which  have 
changed,  or  which  may  have  changed, 
since  the  date  of  the  last  hearing. 

(c)  Exemptions  to  disclosure. — A 
document  may  be  withheld  from 
disclosure  to  the  extent  it  contains: 

(1)  Diagnostic  opinions,  which  if 
known  to  the  prisoner  could  lead  to  a 
serious  disruption  of  his  institutional 
program; 
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(2)  Material  which  would  reveal  a 
source  of  information  obtained  upon  a 
promise  of  confidentiality:  or 

(3)  Any  other  information,  which  if 
disclosed,  might  result  in  harm,  physical 
or  otherwise  to  any  person.  (18  U.S.C. 
4208(c)). 

(d)  Summarization  of  material 
withheld.  (1)  If  any  document,  cr  portion 
thereof,  is  deemed  by  the  originating 
agency  to  fall  within  an  exemption  to 
disclosure,  and  non-disclosure  appears 
warranted,  such  agency  shall  identify 
the  material  to  be  withheld  and  the 
basis  for  withholding  under  paragraph 

(b)  of  this  section,  and  shall  furnish  for 
disclosure  to  the  prisoner  a  summary 
conveying  the  general  nature  of  the 
assertion(s)  contained  in  the  document 
withheld,  with  as  much  specificity  as 
circumstances  will  permit  However, 
such  summary  should  not  be  so  specific 
that  the  protected  items  of  information 
would  be  subject  to  identification. 

(2)  All  official  reports  bearing  upon 
the  parole  determination  should  be  sent 
to  the  institution  in  which  the  prisoner  is 
confined.  Preparation  for  disclosure 
(including  any  necessary  summarizing) 
must  be  completed  prior  to  the 
submission  of  the  report. 

(3)  Documents  which  have  not  been 
cleared  for  disclosure  or  summarized 
may  not  be  considered  by  the 
Commission  in  its  determination, 
without  a  signed  waiver  of  disclosure 
from  the  prisoner. 

(e)  Waivers  of  disclosure.  If  any 
document  relevant  to  the  parole 
determination  has  not  been  disclosed  to 
the  prisoner  within  the  time  limits 
specified  in  this  rule,  the  prisoner  shall 
be  offered  the  opportunity  to  waive 
prehearing  disclosure  of  such  document 
without  prejudice  to  the  prisoner's  right 
to  review  the  document  (or  a  summary 
thereof)  at  any  time  thereafter.  If  the 
prisoner  chooses  not  to  sign  a  waiver, 
the  examiner  panef  shall  continue  the 
hearing  to  the  end  of  the  docket,  or  to 
the  next  docket,  in  order  to  permit 
adequate  disclosure.  A  continuance  for 
the  purpose  of  permitting  disclosure  may 
not  be  extended  beyond  the  next 
hearing  docket 

(f)  Late-received  documents.  In  the 
event  an  ofHcial  report  or  other 
document  is  received  following  the 
parole  hearing  but  during  the  pendency 
of  the  parole  determination  proceeding, 
and  such  document  contains  new  and 
significant  adverse  information,  the 
prisoner  shall  be  placed  on  the  next 
docket  for  a  re-hearing  and  the 
document  shall  be  promptly  forwarded 
for  inclusion  in  the  prisoner's 
institutional  file.  The  Commission  shall 
notify  the  prisoner  of  such  hearing  and 


of  his  right  to  request  disclosure  of  the 
document  pursuant  to  the  provisions  of 
this  section.  If  such  document  is 
determined  not  to  contain  new  and 
significant  information,  it  shall  not  be 
considered  in  the  parole  determination. 

(g)  Reopened  cases.  Whenever  a  case 
is  reopened  for  a  new  hearing  under 
§  2.28  or  related  sections,  the  relevant 
supporting  document(s)  shall  be  sent  to 
the  institution  wherein  the  prisoner  is 
confined  and  the  prisoner  shall  be 
informed  of  his  right  to  request 
disclosure  of  such  documents. 

(18  U.S.C.  4208) 

§  2.56  Disclosure  of  Parole  Commission 
regional  office  file  (Privacy  Act  disclosure). 

(a)  Procedure.  Copies  of  disclosable 
documents  pertaining  to  a  prisoner  or 
parolee  which  are  contained  in  (he 
Regional  Office  files  of  the  Commission 
may  be  obtained  at  any  time  by  that 
prisoner  or  parolee  upon  written  request 
pursuant  to  the  Privacy  Act  of  1974. 

Such  request  shall  be  answered  within 
forty  business  days  of  its  receipt,  absent 
an  emergency.  Other  persons  may 
obtain  copies  of  such  documents  only 
upon  proof  of  authorization  from  the  ■ 
prisoner  or  parolee  concerned. 

(b)  Scope  of  disclosure.  Disclosure 
under  the  Privacy  Act  of  1974  shall 
extend  to  Commission  documents 
concerning  the  prisoner  or  parolee 
making  the  request.  Documents  which 
are  contained  in  the  regional  file  and 
which  are  prepared  by  agencies  other 
than  the  Commission  shall  be  referred  to 
the  appropriate  agency  for  a  response 
pursuant  to  its  regulations,  unless  such 
document  has  previously  been  prepared 
for  disclosure  pursuant  to  §  2.55  or  is 
fully  disclosable  on  its  face.  Any  request 
for  copies  of  court  documents  (including 
the  presentence  investigation  report) 
must  be  directed  to  the  appropriate 
court. 

(c)  Exemptions  to  disclosure.  A 
document  may  be  withheld  from 
disclosure  to  the  extent  it  contains: 

(1)  Diagnostic  opinions,  which  if 

known  to  the  prisoner  could  lead  to  a 
serious  disruption  of  his  institutional 
program;  ' 

(2)  Material  which  would  reveal  a 
source  of  information  obtained  upon  a 
promise  of  confidentiality:  or 

(3)  Any  other  information,  which  if 
disclosed,  might  result  in  harm,  physical 
or  otherwise,  to  any  person. 

(d)  Specification  of  documents 
withheld.  Documents  that  are  withheld 
pursuant  to  paragraph  (c)  of  this  section 
shall  be  identified  for  the  requester 
together  with  the  applicable  exemption 
for  withholding  each  document  or 
portion  thereof.  In  addition,  the 


requester  must  be  informed  of  his  or  her 
right  to  appeal  any  non-disclosure  to  the 
Office  of  Privacy  and  Information 
Appeals  (Associate  Attorney  General). 

(e)  Hearing  record.  Upon  request  by 
the  prisoner  or  parolee  concerned,  the 
Commission  shall  promptly  make 
available  a  copy  of  any  verbatim  record 
(e.g.  tape  recording)  which  it  has 
retained  of  a  hearing,  pursuant  to  18' 
U.S.C.  4208(f). 

(f)  Costs.  In  any  case  in  which 
reproduction  costs  exceed  three  dollars 
(e.g.  reproduction  of  over  thirty  pages  or 
of  one  cassette  and  twenty-four  pages), 
prisoners  will  be  notified  that  they  will 
be  required  to  reimburse  the  United 
States  for  such  reproduction  costs.  The 
Regional  Commissioner  may  waive  such 
reimbursement  upon  a  showing  of  the 
prisoner's  inability  to  pay.  The  Regional 
Commissioner  may  require  payment  in 
advance  of  making  a  disclosure  in 
circumstances  where  deemed  necessary. 

(g)  Cross  References.  The 
Commission’s  authority  to  promulgate 
rules  governing  disclosure  pursuant  to 
the  Privacy  Act  of  1974  may  be  found  at 
28  CFR  16.85. 

(5  U.S.C.  552(aKj)(2)) 

§$  2.57  through  2.59  (Redesignated  from 
§§  2.56  through  2.58] 

(FR  Doc.  7S-14043  nicfl  5-3-7B:  8:45  am) 
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